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Summary of Commercial Tenancy Relief Scheme Regulations 2021 (Vic) 
 

Crucial Change to Turnover Test Period 

 

A tenant has to show a decline in its turnover of 30% or more when comparing its turnover 

during the “turnover test period” in 2021 with the equivalent period in 2019 before the tenant 

can be eligible for rent relief. 

 

The Government’s media release in late July indicated that the “turnover test period” would be 

the June quarter of 2021.  As a result, many tenants would not have qualified for rent relief 

because they were able to trade normally for much of April, May and June 2021. 

 

However, the Government has now changed the “turnover test period”. 

 

The tenant may now elect any consecutive 3 month period between 1 April 2021 and 30 

September 2021, commencing on the first day of a month, as the “turnover test period”.  

The chosen period will then be compared to the equivalent period in 2019. 

 

For example, the tenant can elect the period from 1 July 2021 to 30 September 2021 as the 

turnover test period and compare it with the same period in 2019.  As a result, many more 

tenants are now likely to qualify for rent relief because they have been unable to trade at all 

(or had their trade heavily restricted) during those months. 

 

A tenant will need to think carefully about what turnover test period to choose. 

 

This is not only because the amount of the decline in turnover must be 30% or more for the 

tenant to be eligible for rent relief at all, but also because the rent relief offered by the landlord 

must, at a minimum, be proportional to the tenant’s decline in turnover.  Potentially a later 

turnover test period could result in greater rent relief, but there will be the inevitable delay in 

waiting for that later turnover test period, with resulting cash flow implications.  This needs to be 

carefully assessed by each venue. 

 
[Note: Charities, schools and other educational institutions only have to show a decline in turnover of 15% or more.  

There are also special rules for determining the decline in turnover in certain situations – such as where the tenant 

has been trading for less than 2 years.  These rules are summarized below under the heading “Alternative 

Comparisons”]. 

 

Crucial Deadline: 30 September 2021 

 

If a tenant makes a compliant request for rent relief to its landlord on or before 30 September 

2021 (and the tenant qualifies for rent relief), then the tenant will be eligible for rent relief from 

28 July 2021 onwards. 

 

But, if the tenant makes its request after 30 September 2021, then even if the tenant qualifies 

for rent relief, it will only be eligible for relief from the date the tenant actually made its request 

for rent relief.   

 

Whether a tenant uses an earlier test period eg. from April 2021, or waits until a later test period 

eg. from June 2021, a tenant must ensure that it makes its request for rent relief by 30 

September 2021 – and that the tenant includes all of the statements, information, financial 
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evidence and declarations required by the Regulations (see “Tenant’s Request for Rent 

Relief” below).  

 

Rent Relief Period 

 

A tenant can claim rent relief from the date it becomes eligible for rent relief (as explained 

above) until 15 January 2022. 

 
[Note: If the tenant is eligible for rent relief back to 28 July 2021, then there may well be a mandatory reassessment 

of the amount of rent relief as at 31 October 2021.  This is discussed below under the heading “Mandatory 

Reassessment”]. 

 

Amount of Rent Relief 

 

The amount of rent relief offered by the landlord must:  

 

 relate to up to 100% of the rent payable during the rent relief period; 

 

 at a minimum, be proportional to the tenant’s decline in turnover, for example a decline 

in turnover of 40% means a minimum rent relief of 40%;  

 

 provide that no less than 50% of the rent relief be in the form a waiver of rent 

(unless the landlord and tenant agree otherwise in writing); and 

 

 take into account any other circumstances the tenant has asked the landlord to consider 

in its request for rent relief. 

 

Although the Regulations provide that “not less than 50%” of rent relief will be in the form of a 

waiver, it is possible – or even probable – that VCAT will allow waivers which are substantially 

more than 50%. 

 

Rent Deferrals 

 

The new scheme does not expressly state that any rent relief which is not given by way of a 

rent waiver has to be given by way of a rent deferral.  But, it is hard to see how the balance of 

any rent relief could be given other than by a rent deferral. 

 

If rent is to be deferred, then the deferred rent does not become payable until after 15 January 

2022 and is to be payable by equal instalments over the greater of the balance of the term 

(including any extensions) and 24 months – unless the parties agree otherwise in writing.  

 

If rent has already been deferred under last year’s scheme and the tenant requests rent relief 

under this year’s scheme, then the already deferred rent is also further deferred so that it only 

becomes payable from 15 January 2022 onwards. 

 

Extension of Term 

 

If rent is deferred by a rent relief agreement under the new scheme, the landlord must offer the 

tenant an extension of the term of the lease.  The extension offered must be equivalent to the 

period for which the rent is deferred.  For example, if 3 months' rent is deferred, the landlord 

must offer to add 3 months to the term of the lease. 
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Outgoings Relief 

 

There is no general right to a reduction in outgoings (unless the rent is inclusive of outgoings). 

 

However, a landlord must consider waiving recovery of any outgoing or expense payable by the 

tenant for any part of the period from 28 July 2021 to 15 January 2022 that the tenant is unable 

to operate its business at the premises. 

 

If the amount of an outgoing is reduced, then the landlord must pass on that reduction to the 

tenant.  

 

Rent Reviews 

 

The rent under an eligible lease must not increase at any time between 28 July 2021 and 

15 January 2022 unless the landlord and tenant agree in writing. 

 

Further, if a lease provides between those dates for any increase in rent or review of the rent 

that would increase the rent payable, then the review is voided and may never be claimed by 

the landlord.  

 

General Obligations 

 

The landlord and the tenant must cooperate and act reasonably and in good faith in all 

discussions and actions associated with the rent relief matters. 

 

Each of the landlord and the tenant must not give information or make a statement or produce 

documents which it knows or believes to be false or misleading.   

 

Moratorium re: Payment of Rent and Outgoings 

 

The tenant is not in breach of its obligations to pay rent or outgoings if the tenant does not pay 

the amount of rent or outgoings before a rent relief agreement is made, but only if the tenant: 

 

 makes a compliant request for rent relief (which does not lapse); and  

 

 continues to pay a portion of the rent, equal to rent due reduced by the same 

percentage as the tenant’s decline in turnover stated in its request. 

 

For example, if the tenant makes a compliant request for rent relief and provides evidence that 

its decline in turnover was 60%, then the tenant will not be in breach of the lease if it continues 

to pay 40% of the rent until the rent relief agreement is made.  If the tenant fails to pay the 40%, 

then it risks the landlord asserting that the tenant is breach of the lease. 

 

This is different to the last rent relief scheme when tenants often paid no rental from the date of 

their rent relief request until the rent relief agreement was ultimately made.  This new scheme 

requires the tenant to continue to pay a proportional rental amount. 

 

The tenant is also not in breach of obligations to pay rent or outgoings (even if it has not made 

a rent relief request) if the tenant is unable to trade as a result of: 

 

 sickness or injury affecting the tenant, its officers or employees; or 

 

 natural disaster affecting the tenant or the premises. 
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If the tenant is deemed to not be in breach of the lease (either because it is continuing to pay 

the required proportion of the rent or because of sickness, injury or natural disaster) then the 

landlord cannot rely on the non-payment of rent or outgoings to either: 

 

 evict or attempt to evict the tenant; 

 

 re-enter or attempt to re-enter the premises; or 

 

 claim on any security such as a bond or bank guarantee. 

 

Moratorium re: Opening Hours and Trading 

 

The tenant is not in breach of its obligations relating to trading hours if between 28 July 2021 

and 15 January 2022, the tenant reduces its trading hours or closes its business. 

 

Again, the landlord cannot rely on the tenant reducing its trading hours or closing its business to 

evict the tenant or re-enter the premises or claim on any security. 

 

Which Leases Are Eligible? 

 

For a lease to be eligible: 

 

 The lease must be either:  

 

o a retail lease (under the Retail Leases Act 2003); or  

 

o a non-retail commercial lease or licence (being where the premises are let or 

licenced for the sole or predominant purpose of carrying on a business). 

 

 The lease must not be an agricultural lease. 

 

 The lease must have been in effect on 28 July 2021 (or be the renewal or extension or 

variation of a lease which was in effect on that date on substantially the same terms). 

 

 The tenant must be an “Eligible Tenant”. 

 

Which Tenants Are Eligible? 

 

 The tenant must, as at 28 July 2021, have been carrying on business in Australia or 

been a non-profit body operating in Australia or been a charity.  

 

 The tenant must have suffered a decline in turnover of 30% or more when comparing 

the “turnover test period” with the equivalent period in 2019.   

 
[Note: If the tenant is a charity or a school or other educational institution, the decline in turnover only has to 

be 15%]. 

 

 The tenant must have had an annual turnover for the financial year ending 30 June 

2021 of less than $50 million.  If the tenant did not carry on business for all of last 

financial year, then the tenant’s annual turnover for the current financial year ending 30 

June 2022 must be likely to be less than $50 million. 

  

 The tenant must not be “connected with” or be an “affiliate” of another entity or other 

entities where the aggregate turnover of the group for the financial year ending 30 June 
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2021 exceeds $50 million.  If such a tenant did not carry on business for all of last 

financial year, then the group’s annual turnover for the current financial year ending 30 

June 2022 must not be likely to exceed $50 million. 

 

 The tenant must not be a company which is listed on a stock exchange whether in 

Australia or any where else (and must not be a subsidiary of a listed company). 

 

 The tenant must not have had a trustee in bankruptcy or a liquidator appointed. 

 

 The tenant must not be a council or other government body. 

 

Tenant’s Request for Rent Relief 

 

In order to apply for rent relief the tenant must make a written request to its landlord stating that 

the tenant is an eligible tenant and that it satisfies the decline in turnover test, including setting 

out: 

 

 The tenant’s turnover for the turnover test period (including the turnover test period); 

 

 The tenant’s comparison turnover (including stating whether the relevant comparison 

period or a specific alternative turnover method was used); 

 

 if an alternative comparison turnover method was used, how the comparison turnover 

was calculated; and 

 

 the tenant's decline in turnover; and 

 

 the reduction in rent that would satisfy the minimum requirements of the Regulations; 

and 

 

 any other circumstances that the tenant would like the landlord to consider. 

 

Within 14 days after making its request (but subject to the 30 September 2021 deadline 

identified above), the tenant must provide its landlord with information that evidences the 

turnover figures provided by the tenant, including at least one of: 

 

 extracts from the tenant's accounting records; 

 

 the tenant's business activity statements; 

 

 statements issued by the tenant’s bank or credit union in respect of its account; 

 

 a statement prepared by a practising accountant— 

 

and include a statutory declaration made by the tenant or an authorised officer of the tenant, 

stating that the tenant is an eligible tenant and that the information provided by the tenant in its 

request and the further evidence is true to the best of the tenant's knowledge and belief. 

 

Landlord’s Offer of Rent Relief 

 

Within 14 days after receiving the tenant’s request and the evidence regarding its turnover 

figures, the landlord must make a compliant offer of rent relief to the tenant (see “Amount of 

Rent Relief” above). 
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Crucial Deadline: 15 Days after Landlord’s Offer 

 

On the date that is 15 days after the tenant receives the landlord's compliant offer of rent relief, 

the tenant is deemed to have accepted the landlord's offer unless: 

 

 the landlord and the tenant have made another rent relief agreement; or 

 

 the tenant has referred the matter to the Small Business Commissioner for mediation. 

 

That is, the tenant cannot just “sit” on the landlord’s offer.  If the tenant cannot reach agreement 

with the landlord, then the tenant must apply to SBC for a mediation of the matter within 14 

days of receiving the landlord’s offer – otherwise the tenant is deemed to have accepted the 

offer.  

 

Mandatory Reassessment 

 

If the tenant requests rent relief on or before 30 September 2021 and a rent relief agreement 

is made (and the tenant began trading before 1 April 2021), then there is to be a mandatory 

reassessment of the tenant’s turnover as at 31 October 2021 - to see whether there should be 

any adjustment to the amount of rent relief. 

 

The tenant must, by 31 October 2021 provide the landlord with similar information as was 

provided with the tenant’s initial request for rent relief – but (typically) comparing the tenant’s 

trade in the September quarter of 2021 with its trade in the September quarter of 2019. 

 

Presumably, this mechanism has been included so that if the September quarter shows either 

an improvement or a further decline in the tenant’s trade, there can be a further adjustment to 

the amount of rent relief.  This may also affect a decision of the tenant of when to make the 

initial application for rent relief, if they are entitled to a later reassessment. 

 

Subsequent Rent Relief 

 

If the financial circumstances of a tenant “materially change”, then the tenant can make a 

further request for rent relief. This regulation operates in addition to the mandatory re-

assessment provision. 

 

Alternative Comparisons 

 

There are a number of situations where the Regulations allow for “alternative comparisons” for 

determining the decline in turnover.  These include: 

 

 If the tenant only started trading after 1 April 2019 (which makes it difficult to compare 

the turnover in 2021 with the turnover in 2019). 

 

 If there was an acquisition or disposal of the tenant’s business after the comparison 

period and before the turnover test period. 

 

 If there was a restructuring of the tenant’s business after the comparison period and 

before the turnover test period. 

 

 If the tenant substantial increase in turnover shortly before the turnover test period. 

 

 If the business was affected by drought or bushfire. 
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 If the business has irregular turnover. 

 

 If the tenant was a sole trade or small partnership affected by sickness, injury or leave. 

 

 If the tenant temporarily ceased to trade during the relevant comparison period. 

 

Dispute Resolution 

 

If there is a dispute between the landlord and the tenant, then either party may ask the SBC to 

refer the matter to mediation. 

 

If the landlord is effectively not cooperating with the process required by the Regulations, 

then the tenant can ask the SBC to make a “Binding Order” granting rent relief to the tenant.  

This is a “last resort” process to deal with a situation where the landlord is being obstructive. 

 

If, ultimately, a dispute can not be resolved between the parties (even after mediation), the 

dispute can be taken to VCAT. 

 

Final Note 

 

This is only a summary of the Regulations (which are complex and completely new and 

untested).  This summary should not be relied upon as providing legal advice.  Each tenancy 

is unique with its own lease terms, parties, history, and financial and other circumstances.  

Each landlord and tenant should obtain its own legal advice regarding the Regulations. 
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